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Bankrupt Act — Fraudulent Preference—Action of | chaser would give his note for the amount of the bill, payable 


the San Francisco Merchants. 


Soon after the decision of the Supreme Court of the United 


States in Wilson v City Bank, 1 Cent. Law Jour. 40, Judge 


HorrMan, of the federal district court for California, sitting in 
bankruptcy, rendered a decision holding in accordance there- 


with, that the simple fact that a debtor’s property is attached | 


by a creditor, is not sufficient ground for forcing the debtor 
into bankruptcy. We have not seen the decision itself, but the 
Alta Galifornia newspaper speaks of it as follows: 

**It has been a recognized rule of law, that a debtor who 
allowed his goods to be attached, committed an act of bank- 
ruptcy. To prevent undue preference to any creditor, under 
that interpretation of the law, the San Francisco Commercial 
Association was formed. When a debtor was attached, he 
was put into bankruptcy by the Association, in which case all 
creditors shared alike, each receiving an equal share of the 
assets. This course often led to settlements, which proved 
alike beneficial to the debtor and creditors. It spoiled any 
attempt at collusion between an individual creditor and the 
debtor, by which the former would have a preference over 
the other creditors. But it sometimes happened that debtors 
were attached on disputed claims, and at the time of such at- 
tachment were solvent. In such a case it would be a great 
grievance to compel them to go into bankruptcy. There are 
other circumstances which may prompt the attachment of a 
debtor, and in any case, under the old law or rulings of 
courts, ne was thrown into the bankrupt court, with the cer- 
tainty of coming out bankrupt, even if solvent when the pro- 
ceedings were commenced. The recent decision by which 
Judge HorrMan was governed in giving judgment in a case of 
bankruptcy is to the effect that a dona fide attachment—one 
in which there is no collusion between debtor and creditor— 
is not sufficient to obtain an order of adjudication in bank- 
ruptcy against the debtor. This view of the law is said to 
have been long entertained by Judge Horrman, but he fol- 
lowed the opinion of the Supreme Court until that tribunal 
changed its views on the question. 

The effect of this ruling appears to have been to reverse a 
course of practice which had obtained in that court for six 
years, according to which the levying of an attachment upon 
the goods of a debtor was almost universally followed by an 
adjudication in bankruptcy, in which all the creditors shared 
alike. It seems that this decision was the first intimation which 
the business men of San Francisco had had of the conclusion 
of the federal supreme court in Wilson v. City Bank, and 
as soon as it became known, it created a very general conster- 
nation among them. The secretary of their Commercial As- 
sociation called a meeting of that body to take action in refer- 
ence to the matter, at which much discussion took place, 
mostly of a temperate character, all the speakers agreeing that 
unless the decision could be obviated in some way, it would 
work great injury to the mercantile community. Several 
plans were proposed for this purpose, the chief one being that 


the merchants should agree to give credit only where the pur- 


| one day after date. It was said that if this were done, and the 


| debtor’s goods should be attached by another creditor, de- 


mand could at once be made upon the note, and in case of 
| non-payment the creditor would be able to commence pro- 
ceedings in bankruptcy within fourteen days thereafter under 
| the present law. This plan, as well as several others, was sub- 
mitted to a committee, who at a subsequent meeting reported 
adversely upon them all. The final result of the deliberations 
of the merchants was to appoint a committee to employ coun- 
sel and memorialize the legislature of the state to so modify 
‘the attachment law, that upon one creditor’s attaching the 
goods of a debtor, all other creditors may attach, and share 
pro rata in the distribution of the money realized from the 
sale of his assets. 


The North Carolina Special Tax Bonds. 


The telegraph states that suits were instituted on the 7th 
ult. in the supreme court of Wake county, North Carolina, 
by August Belmont & Co., bankers, of New York city, as 
plaintiffs, to compel the state auditor to collect the special tax 
bonds for the payment of interest for the years 1870, 1871, 
1872, 1873 and 1874. The 2oth day of February was set by 
Judge Warts for hearing at chambers, in Raleigh, the motion 
for a peremptory mandamus. Hon. Reverdy Johnson, Walter 
J. Budd, and R. C. Badger were to have appeared for the 
plaintiffs. Should the state courts decide adversely to the 
plaintiffs, it is the intention of counsel to carry the case to 
the Supreme Court of the United States. ; 

A correspondent of the New York Evening Post describes 
these securities as follows : 

‘* The ‘Special tax’ bonds, of which there are outstand- 
ing $11,400,000, were issued during the years 1868 and 1869 
to aid in the construction of certain railroads, and special 
taxes (hence their name) were imposed on all the taxable 
property in the state, by the several acts of the general assem- 
bly creating them to meet the interest as it accrued, and to 
create a sinking fund to provide for the payment of the prin- 
cipal at maturity. This feature of a special tax is peculiar to 
this class of bonds of the state, and was required to be em- 
bodied in the acts authorizing them by the constitution. A 
subsequent legislature repealed the special tax clauses, and di- 
rected the public treasurer to apply the money then in his 
hands, that had been collected to pay the coupons due the 
first year of their issue, to general governmental expenses.”’ 

The same correspondent states that ‘‘the suits of Self v. 
The Public Treasurer, argued at the November, 1873, term of 
the United States circuit court, held in Raleigh, were insti- 
tuted to compel the defendant to replace to the credit of the 
special tax fund these moneys. Although the injunction 
prayed was refused, -because it was not shown that any irre- 
parable injury was likely to occur by reason of any proposed 
action of defendant, yet the counsel for the bondholders are 
confident of obtaining the replacement of this money at the 
The question of the constitutionality of the 
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bonds, involved in these suits, was raised and passed upon by 
the court. They were declared valid issues, and the repealing 
acts void, because obnoxious to that clause of the constitution 
of the United States which forbids a state to pass any law im- 
pairing the obligation of a contract.”’ 


It is scarcely probable that the judge could have ‘‘ passed 
upon ”’ the validity of these bonds on the hearing of an ap- 
plication for a preliminary injunction for the purpose above 
stated—at least without granting the injunction. The deci- 
sion of the supreme court of North Carolina in the case of 
The University Railroad Co. v. Holden, 63 N. C. 410 (1869), 
is understood by some as affirming the validity of this series 
of bonds. That case was an application for a mandamus to 
compel the auditor of the state to issue $300,000 in bonds of 
the state to the directors of the railroad company, who had 
been created a corporate body for the purpose of building the 
railroad for the state. The application was_ refused, 
principally upon two grounds: (1) that the company 
was not im esse at the time of the legislative grant, 
and that consequently there was no grantee capable 
of receiving the donation ; and (2) because the constitution 
of the state does not empower the legislature, without the sanc- 
tion of a vote of the people, to authorize the issuance of the 
bonds of the state for the purpose of building new rai/roads, 
but only to aid in completing railroads already commenced. 
The five judges delivered separate opinions, in which they dis- 
cuss at length the effect of the restrictions imposed by the 
new constitution of the state upon the exercise of the taxing 
power by the legislature. Whether this decision can be quoted 
as sustaining the validity of the series of bonds known as the 
‘* special tax bonds’’ would seem to depend upon the pur- 
poses for which the bonds were issued. If they were issued 
to aid in the completion of railroads which had been com- 
menced at the time of the adoption of the present constitu- 
tion of North Carolina (1868), the reasoning of a majority of 
the judges supports their validity. But if they were issued in 
aid of new railroad projects, where the question has not been 
submitted to a vote of the people, the reverse would seem to 
be true. 


It had been previously decided in the case of Galloway v. 
Jenkins, 63 N. C. 147, by Pearson, Ch. J., and RopMAN and 
Dick, JJ., but against the views of READE and SErvr-e, JJ., that 
the legislature had no power, without the sanction of a vote 
of the people, to contract a debt to aid in the construction 
of a new railroad owned by private individuals. The Uni- 
versity Railroad case (supra) goes further, and holds (the 
judges being divided in opinion in the same manner) that the 
legislature cannot contract a debt for the purpose of building 
a new railroad to be owned by the state. Judge SeTrT.e, 
however, states that although he dissented from the conclu- 
sion reached by the majority of the court in Galloway v. 
Jenkins, yet he regards that decision as res judicata, and does 
not seek to disturb it. 

The questions involved in the causes pending in the fed- 
eral and state tribunals, as above stated, possess peculiar inter- 


est, not only because of the great amount at stake, but also 
because of the fact that they involve what seems to be an at- 


tempt to coerce a sovereign state into the payment of its sup- 
posed obligations. We shall endeavor to acquaint our read- 
ers with the result at the earliest period. 





Master and Servant — Fellow-servants — Negli- 
gence—Liability of Master to Servant. 


We publish elsewhere in this number the opinion of the 
Supreme Court of the United States on the general subjects 
indicated in the title, which was recently given in the case of 
the Union Pacific Railroad v. Fort, and in a note thereto the 
opinion of the same court in the case of the Northwestern 
Union Packet Co. v. McCue. Both opinions were prepared 
by Mr. Justice Davis, and they will be read with great inter- 
est by the profession, who will not fail to approve the sound, 
salutary and liberal doctrine so clearly declared in Fort’s case. 


We avail ourselves of the occasion to make some editorial: 


observations on the more important aspects of the general sub- 
ject of the Zzadiiity of Masters to Servants. ‘The courts of 
Great Britain and America have established the general doc 
trine of the non-liability of the employer for an injury to one 
servant caused by the negligence of another servant in the 
same common employment. In England this doctrine has 
been affirmed time and time again by every court in West- 
minster Hall, and finally by the house of lords after full argu- 
ment by able counsel and upon the most deliberate considera- 
tion. Bartonshill Coal Co. v. Reid, 3 Macqueen App. Cas. 
266. The first case was Priestley v. Fowler, 3 Mees. & W. 1. 
In Holmes v. Clarke (itself an important case on this subject), 
7 Hurl. & N. 937, 947, 1862, Mr. Justice ByLEs remarks: 
‘The case of Priestley v. Fowler introduced a new chapter 
into the law, but that case has since been recognized by all 
the courts, including the court of error and the house of lords. 
So that the doctrine there laid down, with all the consequences 
fairly deducible from it, are part of the law of the land.’’ 

In a very recent case this rule is said to be ‘‘ conclusively 
settled.’ Feltham v. England, Law Rep. 2 Queen’s Bench, 
33, 1866. In this case MELLOr, J., says that ‘‘ this rule is not 
altered by the fact that the servant to whom the negligence is 
imputed was a servant of superior authority, whose lawful di- 
rections the plaintiff was bound to obey.”’ 

In another case it is said: ‘‘ A foreman isa servant as much 
as the other servants whose work he superintends.’’ Per 
WIiLLEs, J., in Gallagher v. Piper, 111 Eng. C. L. 669, 1864. 
Further, as to who are “‘ fellow-servants’’ within the rule, see 
Wigmore v. Jay, 5 Wellsby, Hurl. & Gord. 354, 1850; 
Skipp v. Eastern Counties Railway Co., 9 ib. 221; Wiggett v. 
Fox, 11 ib. 832; Bartonshill Coal Co. v. Reid, 3 Macq. H. 
L. Cas. 266; Waller v. South, etc., Railway Co., 2H. & C. 102; 
Gallagher v. Piper, 111 Eng. C. L. 669 ; Morgan v. Vale, etc., 
Railway Co., 5 B. &. S. 570, 736; Tunney v. Midland, etc., 
Railway Co., Law Rep. 1 C. P. 291.; Lovegrove v. London, 
etc., Railway Co., 16 C. B. N. S. 669. See Murphy v. Smith, 
19 C. B. N. S. 361, as to servant being considered as’ the 
master’s representative in the establishment. On this last 
point see, also, remarks of Mr. Justice Davis in Fort’s case 
to the effect that Collett, who had been entrusted by the 
railroad company with the care and management of danger- 
ous machinery, was the representative of the company, which 
was liable ‘‘either upon the maxim of respondeat superior or 
upon the obligations arising out of the contract of service ’’ 
for Collett’s wrongful order to the plaintiff—that order re- 
lating to a duty within the scope of Collett’s employment and 
outside the scope of the plaintiff's engagement, and wholly 
disconnected with it. 
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In this country the general rule is recognized as the law by 
the courts of, perhaps, every state which has passed upon the 
question, except where it is changed by statute. The only 
dispute is as to the extent of the rule, or rather as to the cases 
to which it is justly applicable. It is not necessary to cite the 
American cases ; they will be found mostly collected in the 
Treatise of Shearman & Redfield on Negligence. We do not 
recollect any case in the Supreme Court of the United States, 
either directly sustaining or rejecting the general doctrine. It 
is noticeable, however, that in the case of the Northwestern 
Union Packet Co. v. McCue, decided at the present term, 
Mr. Justice Davis, delivering the opinion of the court, re- 
marks: ‘‘It is insisted on the part of the plaintiff in error, 
that a master is not responsible to a servant for injuries caused 
by the negligence or misconduct of a fellow-servant in the 
same general business ;’’ but ‘‘ whether this general propost- 
tion be true or not, it is not necessary to determine in the state 
of this record.’’ And in Fort’s case the same learned justice 
observes: ‘‘ It was assumed on behalf of the plaintiff in error, 
on the argument of this cause; that the master is not liable to 
one of his servants for injuries resulting from the carelessness 
of another, when both are engaged in a common service, 
although the injured person was under the control and direc- 
tion of the servant who caused the injury. Whether this 
proposition, as stated, be true or not, we do not propose to 
consider, because, if true, it has no application to this case.”’ 


This language would lead to the inference that the Supreme 
Court may entertain doubts as to the soundness of the rule 
under discussion. But as the general doctrine is so firmly 
rooted by judicial decision in Great Britain and in the differ- 
ent state courts of this country, as it is one which pertains to 
genetal jurisprudence, and involves no question of federa/ law, 
it would seem that it is no more open to re-agitation in a fed- 
eral court than in any other court of common law powers. 

We next mention some exceptions to the rule, or cases which 
are not considered as falling within its reasons, and to which, 
therefore, it does not apply. We consider it to be settled, 
both in England and America, that the master is bound to use 
ordirary care to employ, or to retain in his employment, none 
but competent servants, and to use like care to furnish and main- 
tain suitable and safe machinery and structures. Bartonshill Coal 
Co. v. Reid, supra; Tarrant v. Webb, 18 C. B. 797; Weems 
v. Mathieson, 4 Macqueen 215; Clarke v. Holmes, sufra ; 
and see cases next cited. We also consider that view to be 
correct, and regard it as quite conclusively settled by the 
courts, that this duty of the master is so far personal and in- 
alienable that responsibility for injuries directly caused by the 
negligent discharge of it exists, although the master may for 
his own convenience act through other servants. On this sub- 
ject see the following very recent cases in addition to those 
last cited: Brothers v. Cartter, 52 Mo. 372, 1873, and cases 
cited by WaGnerR, J.; Gilman v. Eastern Railroad Co., 10 
Allen, 233; s. c. 13 Allen 433, and cases cited by Gray, J.; 
Laning v. N. Y. Central R. R. Co., 49 N. Y. 521, 1872. And 
the reason is that this duty of the master is direct and personal, 
and must be discharged in person or by others for him, for 
whose negligent acts and omissions he is responsible where 
these are the immediate cause of injury to his servants. 


On this point we call attention to the following observa- 
tions of Mr. Justice Davis in Fort’s case: ‘‘It is apparent, 





from these findings, if the rule of the master’s exemption from 
liability for the negligent conduct of a co-employee in the 
same service be as broad as is contended for by the plaintiff in 
error, that it does not apply to such a case as this. This rule 
proceeds on the theory that the employee, in entering the 
service of the principal, is presumed to take upon himself the 
risks incident to the undertaking, among which are to be 
counted the negligence of fellow-servants in the same employ- 
ment, and that considerations of public policy require the 
enforcement of the rule. But this presumption cannot arise 
where the risk is not within the contract of service, and the 
servant had no reason to believe he would have to encounter 
it. If it were otherwise, principals would be released from all 
obligations to make reparation to an employee in a subordi- 
nate position for any injury caused by the wrongful conduct 


of the person placed over him, whether they were fellow-ser- 


vants in the same common service or not. Such a doctrine 
would be subversive of all just ideas of the obligations arising 
out of the contract of service, and withdraw all protection 
from the subordinate employees of railroad corporations. 
These corporations, instead of being required to conduct their 
business so as not to endanger life, would, so far as this class 
of persons were concerned, be relieved of all pecuniary re- 
sponsibility in case§they failed todoit. A doctrine that leads 
to such results is unsupported by reason and cannot receive 
our sanction.”’ 

In this connection an important practical question may be 
adverted to, and that is, as to the effect of knowledge on the 
part of the servant injured that the master had not discharged 
his duty in providing competent fellow-servants or fit and 
safe materials or machinery. The following are the more im- 
portant cases on this point: Watling v. Oastler, Law Rep. 6 
Exchegq. 73, 1871 ; Senior v. Ward, 1 El. & El. 385 (102 Eng. 
C. L. 384); Dynen v. Leach, 26 L. J. 221; s. c. 40 Eng. L. 
and Eq. 491; Assop v. Yates, 2 H. & N. 768; Griffiths v. Gid- 
low, 3 H. & N. 648; Smith v. Dowell, 3 F. & F. 238; Laning 
v. N. Y. Central R. R., 49 N. Y. 521, 1872 (full discussion) ; 
Frazier v. Penn. R. R. Co., 38 Penn. St. 104; Davis v. De- 
troit, etc., R. R. Co., 20 Mich. 105, 127, 1870, where the cases 
are referred to and the subject fully examined by CooLey, J.; 
Hayden v. Manufacturing Co. 29 Conn. 548, 1861; Buzzell v. 
Manufacturing Co., 48 Maine, 113; Jonesv. Yeager, 2 Dillon 
C. C. 65, 68. They authorize the deduction of the general 
rule that if the plaintiff voluntarily continue in the master’s 
service with full knowledge of the incompetency of the co- 
servant, or of the unfit and defective machinery, and of the 
danger thereby occasioned, this will be considered such ‘‘con- 
tributory negligence’ on his part as to defeat his right to re- 
cover unless upon some special ground, as in Holmes v. Clark, 
(6 Hurl. and N. 349, affirmed 7 ib. 937), where the servant 
made complaint, and the master thereupon promised that the 
grounds of it should be removed. This rule, that knowedge by 
the servant injured of the danger will disentitle him to re- 
cover if he voluntarily remains in the service without com- 
plaint, clearly applies to a case where it is the duty of the ser- 
vant himself to inform the master or superior of the co-ser- 
vant’s unfitness, or the unfitness of the materials or structures. 
The reason for this exemption of the master from responsi- 
bility, would not seem to apply where the servant injured could 
not reasonably be held to know the danger to which the mas- 
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ter’s neglect of duty exposed him. It seems to us that some 
of the cases have asserted rather too rigid a rule against the 
servant, arising out of his knowledge of the neglect of the per- 
sonal duty of the master as respects co-servants and materials, 
and his supposed acquiescence in it; and there are aspects of 
this subject that need to be further discussed and decided be- 


fore the law can be fsa as settled. 


as ‘Saide Publication in Attachment Suits 
—Conclusive Effect of Attachment Proceedings— 


Sheriffs Deed—Opinions of Supreme Court—| 


Obiter Dicta— Ejectment—Practice with refer- 
ence to Dower and Quarantine where Defendant 
dies pending Suit. 


KANE v. McCOWN, ef ai. 


Supreme Court of Missouri, Fanuary Term, 1874. 
Hon. WasH ADAMS, ) 
‘“« DAVID WAGNER, | 
“ W. B. Napron, {| Judges. 
“  H.M.Vortgs, | 
“A. T. SHERWOOD, } 


1. Execution Sales—Court House.—Where the regular court house cannot be 
used and another building at the county. seat is procured, in which the circuit court 
holds its session, execution sales made at such building are valid, and would be in- 
valid if made at the deserted court house. 

2. . By Sheriff after Expiration of Term of Office.—Where a sheriff 
who has made a levy of an execution goes out ot office by reason of the expiration of 
his term, he has the power to retain the execution and proceed to advertise, sell and 
make a deed to the property levied upon, or he may turn the same over to his succes- 
sor; and a sale made by eitMer officer is valid. 

3: If Court not held at Return Term.—Where a sale is not made at 
the return term of an execution which has been duly levied, by reason of no term of 
court being held, the execution does not become /unctus officio, and the sale may be 
made at any subsequent term of court without any writ of venditioni exponas. 








4-—Attachment Suits—Publication.—The statute (Revised Statutes 1855, page 
246, section 23; Session Laws 1859-60, page 4) authorizes the clerk, in vacation, after 
the return term, to make an order for publication in suits by attachment where the 
court should have made such order in term time, but has omitted to do so. 








m . Failure to Designate Paper.—The newspaper selected by 
the court, judge or clerk making an order of publication, in which to publish the same, 
need not be designated in the order, and a failure to designate such paper will not 
render the judgment void. 


6. Validity of Judgments.—In attachment suits against non-residents 
the court acquires jurisdiction by the seizure of the property under a valid writ. There 
is then a case in court, and if every point arising subsequently is erroneously decided, 
the judgment is nevertheless valid, and can only be questioned in a direct proceecing. 
(Freeman v Thompson, July Term, 1873, reviewed and affirmed.) 

7-—Sheriff's Deed—Amendment of.—Where a sheriff’s deed erroneously recites 
the date of a judgment the error may be corrected in open court, and in such case no 
new acknowledgment of the deed is necessary. 








- Delivery Presumed.—Where a sheriff's deed is duly executed and 
udhnoutndge’, and the title of the purchaser in such deed is vested in a third party by 
decree of a court of equity, a delivery by the sheriff to the purchaser will be presumed, 
and no formal delivery is necessary. 

9.—Supreme Court Opinions—Obiter Dicta.—Although the decision by this 
court of a single point may be decisive of the whole case, still an opinion upon other 
questions presented by the record is not an obiter dictum; and this is the more satis- 
factory practice, as it tends to prevent repeated resort to the appellate court. 

10.—Ejectment—Practice upon Death of Defendant—Dower—Quarantine. 
Where in an action of ejectment against a party whose title has been vested in the 
plaintiff by an execution sale, such party dies during the pendency of the action, and 
his widow, who is entitled to dower and quarantine, is made a party defendant, the 
suit may proceed to judgment for plaintiff, and the rights of the widow will be secured 
by ordering a stay of execution until dower is assigned. 


The case is fully stated in the opinion. 
Fohnson & Botsford, for Kane; Russell flicks, for McCown, et al. 
NapTon, J., delivered the opinion of the court. 


This was an action of ejectment. The defendants are the 
widow and heirs of James*' McCown. The suit was originally 
against McCown, but, on his death, proceeded against his widow 4 








[Number ro, 


and children. 
and against the minor children, who filed answers by their guar- 
dian ad litem. 

The defendant, Caroline McCown, set up her dower rights, and 
her right to remain in the mansion house of her husband until 


It was revived against the widow as administratrix, 


dower was assigned. 
nying that McCown died seized of the premises, and also averring 
that his mansion house and the messuage and plantation adjoin- 
ing embraced only a portion of the land sued for. 

The title of the 
sheriff under sales made under six special judgments in attach- 
ment and executions thereon. One of the deeds is directly to 
plaintiff ; Calhoun, and is accompanied with a 


There was a replication to the answer de- 


plaintiff is based upon two deeds made by the 


the other is to one 


decree of the circuit court of Johnson county, vesting the title of 


Calhoun in plaintiff. The deed to the plaintiff recited a judgment 
in a suit by attachment in favor of H. C. Grove, rendered April 
21, 1864, upon which a special execution was ordered and was 
issued Sept. 4, 1865; and a judgment in a suit by attachment in 
favor of Sarah Colburn, rendered April 21, 1864, upon which a 
special execution was ordered and issued Sept. 4, 1865; and a 
judgment in attachment in favor of one Marr, rendered April 21, 
1864, and an execution ordered and issued as in the other cases ; 
and a judgment in favor of Calhoun of the same date, and the 
execution dated as above. 

These four executions, it is recited in the deed, were delivered 
to the sheriff on the 12th of September, 1865, and that after adver- 
tising the land levied on, said lands were sold to plaintiff on Octo- 
ber 17, 1865, and that the sale took place before the court house 
door and while the circuit court was in session. 

Objections were made to this deed on the ground that the sale 
took place at the door of a church or meeting house in the town 
of Warrensburg, where the circuit court was held, such building 
being then used as a court house, and the fact that the sale did so 
take place was proved. 

It seems that the court house was occupied by federal troops, 
and was otherwise unfitted for holding court, and the court was 
held in a building distant some hundred yards or more from the 
court house. 

The second deed offered by plaintiff wasto Calhoun. It recited 
a judgment in an attachment suit in favor of one St. John, ren- 
dered April 21, 1864, upon which an execution issued September 
15, 1864, and made returnable at the October term ; and no Octo- 
ber term being held, the execution was delivered to the sheriff on 
February 9, 1865; and a judgment in an attachment suit in favor 
of Colburn, rendered April 21, 1865, on which a special execution 
issued September 16, 1864, made returnable to the October term, 
1864, and this term not being held, this execution was delivered to 
the sheriff February 9, 1865; and a judgment in a proceeding by 
attachment in favor of Sarah Colburn, rendered April 21, 1864, on 
which a special execution was issued September ‘16, 1864, return- 
able to the October term 1864, and as no sych term was held, the 
writ was delivered to the sheriff Feb. 9, 1865; and a judgment in 
attachment in favor of John Marr, rendered April 21, 1864, upon 
which a special execution issued February 8, 1865, returnable to 
the April term, 1865; and a judgment in favor of William ’Cal- 
houn, rendered April 21, 
issued February 8, 


1864, upon which a special execution 
pril term, 1865. This deed 
further recites the levy, advertisement and sale, and purchase by 
plaintiff. 

The principal objections to this second deed are that the execu- 
tions on the judgments in favor of St. John and Colburn were 
issued in September, 1864, and were returnable to the October 
term, and not having been executed, were handed over to the suc- 
cessor of the sheriff to whom they were directed, and executed by 
said successor. The first officer had levied on land under the 
writs. It is claimed that these executions were dead in February, 


1865, returnable A 


1865. It is further objected to this deed that the deed had never 
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been delivered to Calhoun. To sustain this objection, Calhoun 
was examined and stated that he knew nothing of the deed. To 
obviate this objection the plaintiff read the record of a proceeding 
in the common pleas court of Johnson county, in which the pres- 
ent plaintiff Kane was plaintiff and William Calhoun defendant, 
which resulted in a decree to transfer Calhoun’s title to the said 
plaintiff. 

The orders of publication in this case were made by the clerk 
in vacation, and are as follows : 
H. C. Grove, eh 

Vv. 

James McCown, def't. 

In the Circuit Court of Fohnson County. In vacation, January 23, 1864. 


Now, on this 28th day of July, 1862, comes the plaintiff in the above enti- 
tled cause, before the undersigned, clerk of the circuit court for the county of 
Johnson, in the state of Missouri, in vacation, and filed his petition and affi- 
davit, stating among other things, that said defendant, James McCown, had 
absented himself from his usual place of abode in this state, so that the ordi- 
nary process of law could not be served on him, and that said defendant, W. 
H. Hart, is not a resident of this state. 

It is therefore ordered by the said clerk, in vacation, that publication be 
made, notifying said defendants that an action has been commenced against 
them, by petition and attachment, in the circuit court of said county of John- 
son, founded on a promissory note for the sum of seventy-five dollars, dated 
on the roth day of November, 1860, and due sixty days after date, and made 
and delivered by said defendant to said plaintiff, and that the property of said 
McCown has been attached, and unless he be and appear at the next term of 
said court to be held at the court house in the town of Warrensburg on the 
roth day of April, 1864, and on or before the 3d day of the term, if the term 
shall so long continue, if not, then before the end of the term, and plead to 
said petition, judgment will be rendered against him and his property sold to 
satisfy the same. 


It is further ordered that a copy hereof be published in some newspaper. 


printed in this state for four weeks successively, the last insertion to be at least 
four weeks before the commencement of the next term of this court. 
S. P. WILLIAMS, Clerk. 


The court, at the instance of plaintiff, declared the law to be as 
stated in the three following instructions : 

1. If the court, sitting as a jury, finds from the evidence, that 
on the 21st day of April, 1864, certain special judgments were 
rendered in the circuit court of Johnson county, one of which 
judgments was in favor of H. C. Grove and against James McCown, 
one in favor of Sarah Colburn and against James McCown, one 
in favor of John Marr and against James McCown, and one in 
favor of William Calhoun and against said James McCown; and 
that the same were duly returned unsatisfied, either in whole or in 
part, and that afterwards a/as special executions were issued upon 
the judgments aforesaid on the 4th day of September, 1865, and 
the same were duly delivered to the sheriff of Johnson county ; 
and that in pursuance of the commands of said executions, the 
sheriff of Johnson county, after giving twenty days’ notice of the 
time and place at which said real estate would be sold, afterwards, 
on the 17th day of October, 1865, exposed the same to sale at 
public auction, at the door of the building in which the circuit 
court of said county was then in session, and which building was 
then used and occupied as a court house in said county, and that 
at said sale the plaintiff, George Kane, became the purchaser of 
the land, to-wit (here the land is described): and that he has re- 
ceived a sheriff's deed to said land, duly executed and as read in 
evidence, then said sale and the deed so executed was sufficient 
to vest the legal title to said land in said Kane, and judgment for 
the possession of the real estate aforesaid should be found for the 
plaintiff. 

2. If the court finds the executions recited in the sheriff's deed 
to William Calhoun, read in evidence on the part of the plaintiff, 
were issued as follows, to-wit: The one in favor of W. H. and G. 
W. Colburn, on September 16, 1864; the one in favor of Arthur 


St. John, September 15, 1864; and the one in favor of Sarah Col- | 


burn, in September, 1864; that the same were all made returnable 
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to the October term of said court, 1864, and that the same were 
delivered to A. M. Christian, then sheriff of said county, and that 
he, on the day of September, 1864, levied the same on the real 
estate described in said deed, by endorsing his levy on the back 
thereof, and that for any cause said lands were not sold at the said 
October term of said court; and that afterwards, on the gth day 
of February, 1865, said A. M. Christian delivered said executions 
to T. W. Williams, his successor in office, then said executions 
were sufficient authority for him to sell said land, at the time and 
in the manner stated in said deed, to said Calhoun. 

3. If the court finds from the record in the case that this suit 
was brought against James McCown in his life-time, and that the 
said James McCown appeared and filed his answer herein; and 
that he, the said James McCown, afterwards departed this life, 
leaving Caroline F. McCown, his widow, and the other defend- 
ants herein, his heirs-at-law, and this suit was afterwards revived 
against the said Caroline F. McCown, as the administratrix of the 
said James McCown, and against the said other defendants as his 
heirs-at-law, then plaintiff is entitled to the like judgment for the 
possession of the premises as he would have been if the original 
defendant, James McCown, had not departed this life during the 
pendency of this action. 

Defendants asked the court to make the following declarations 
of law, of which the 2d and 5th were given: 

1. If the court finds from the evidence that the petitions and 
affidavits upon which the said several judgments recited in the 
said sheriff's deeds were rendered, were filed in the office of the 
clerk of the circuit court of said county in vacation, to-wit: In 
the case of W. H. and G. W. Colburn, June 14, 1862; in the case 
of St. John, June 20, 1862; in the case of Grove, June 28, 1862; 
in the case of Sarah Colburn, June 27, 1862; in the case of Cal- 
houn, July 14, 1862; in the case of John Marr, July 14, 1862; and 
further find that a term of said court was held in October, 1862, at 
which time said papers were returned into said court; and that 
the only notices or orders of publication ever made or given in 
said cases to defendant, McCown, were made and issued by the 
clerk of said court in vacation, to-wit: In the case of Colburn, 
on January 22, 1864; in the case of St. John, on the same day ; 
in case of said Grove, January 23, 1864; in case of Sarah Col- 
burn, January 26, 1864; in case of said Calhoun, January 23, 1864; 
and in case of Marr, January 29, 1864, after said term of said 
court in October, 1862, then the clerk of said court had no au- 
thority to issue such orders of publication, and defendant was not 
legally notified of the pendency of said actions, or either of them ; 
and the said several judgments afterwards rendered in said cases 
against said McCown, upon the proof of the publication of such 
notices, were and are null and void, and all gubsequent proceed- 
ing were and are null and void; and the court should find the 
issues for the defendants. 

2. in the said 
sheriff's deed to Calhoun read in evidence, to-wit: That in favor 
of the Colburns was issued on the 16th of September, 1864; that 
in favor of St. John, September 15, 1864; that in favor of Sarah 
Colburn, September 16, 1864; and were all made returnable to 
the October term, 1864; that the same came into the hands of 
Sheriff T. W. Williams, on the oth day of February, 1865, unex- 
ecuted by A. M. Christian, the former sheriff of said county, then 
said executions, and each of them, conferred no authority on 
Sheriff Williams to sell said land; and if the court so finds, then 
the executions in favor of said Colburn and Marr were the only 
ones that conferred any authority on the sheriff to sell the said 
land. And if the court finds that said sheriff sold said lands in 
the order of time in his said amended return specified, and that 
the sale of said southeast quarter of section 26, township 46, range 
26, sold to said Union Bank for the sum of $680, the same was 
sufficient to satisfy and pay off said executions in favor of said 
Calhoun and Marr; and said sum so bid by the Union Bank and 


2. If the court finds that said executions recited 
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paid to said sheriff, was sufficient to pay said executions in favor 
of said Calhoun and Marr, as well as the judgments upon which 
they were issued; and all sales made by said sheriff after said ex- 
ecutions were so satisfied, were and are null and void; and the 
sheriff's deed to Calhoun, for lands so sold after said executions 
were so satisfied, conferred no title on said Calhoun. 

3. If the court finds from the evidence that the lands in contro- 
versy were sold by the sheriff of said county under executions, 
and that the said sales were made by the sheriff at the door of the 
church, some eighty yards or more distant from the court house, 
and that plaintiff claims title under such sales, then such sales 
were null and void, and the deeds made in pursuance thereof con- 
veyed no title whatever. 

4. If the court finds from the evidence and pleadings in this 
case, that said James McCown died possessed of the lands in con- 
troversy, and that the different tracts thereof were all contiguous 
to each other, and constituted the farm or plantation on which was 
situated the mansion house in which the said McCown some time 
before and at the time of his death, and in which Caroline F. 
McCown, one of the defendants, resided with him at the time of 
his death, as his wife, and where she since and now resides as his 
widow, and that her dower has never been assigned to her as the 
widow of said McCown, then the defendant Caroline is entitled 
to the possession of the lands in controversy, as against the claim 
of the said plaintiff Kane ; and the court must find the issues for 
the defendant. 


5. The court in this case declares the law to be, that according 
to the present condition of the pleadings it stands admitted herein, 
that the defendant, Caroline F: McCown, is the widow of James 
McCown, and that he departed this life about the 6th day of July, 
1867; that at the time of his death the said McCown and his 
family, including the defendant, Caroline F. McCown, were, and 
for a long time had been, residing in the mansion house situate 
on the land in controversy ; that the said defendant, Caroline, at 
the time of her said husband's death, resided with him at said 
mansion house ; that the said Caroline, at the time of the death 
of the said James McCown, became, ever since has been, and now 
is, entitled to dower in the lands in controversy, and that dower 
never has been assigned or admeasured to her therein, or any part 
thereof. 

6. The court declares the law to be, that if it finds from the ev- 
idence that the sheriff's deed, executed by Thos. W. Williams, 
sheriff of Johnson county, to the plaintiff, George Kane, purport- 
ing to convey part of the land in controversy, was by the said 
sheriff acknowledged in open court on the 20th day of April, 
1866, and was thereafter delivered by said sheriff to said Kane, 
and was by him feceived on the 3d day of October, 1866, and 
was by him duly filed for record in the office of the recorder for 
Johnson county, and therein recorded; that afterwards said Thos. 
W. Williams, on the 17th day of October, 1871, at the instance 
and special request of said plaintiff, Kane, interpolated said 
deed by inserting over the'ninth line of the third page of said 
deed, over and between the word “court’’ and the words 
“for the year 1864," so as to interpolate the year in which a 
judgment therein recited was rendered, which judgment was one 
under which said plaintiff claims title, and that said Thomas 
W. Williams, on the 17th day of October, 1871, at the instance 
and request of said plaintiff, Kane, interpolated said deed, by 
writing over the 21st line of the 6th page of said deed, over and 
between the word “ court”’ and the words “for the year 1864,”’ so 
as to interpolate the year in which a judgment recited in said deed 
was rendered in favor of William Calhoun, and under which 
judgment the plaintiff claims title; and that after said deed was 
so interpolated, the same was not thereafter acknowledged, then 
said interpolations were illegally made, and area nullity, and the 
said deed is a nullity, and cannot convey any title to the lands 

n controversy, or any part thereof, to the said plaintiff. 
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7. The court declares the law to be, that if it finds from the evi- 
dence that the sheriff's deed, purporting to have been made by 
Thomas W. Williams, to William Calhoun, and under which the 
plaintiff claims title to a part of the land in controversy, was 
never ordered to be drawn or executed by the said Calhoun; that 
it was never delivered to said Calhoun; that it was never placed 
on record by the said Calhoun; then the deed cannot convey 
any title whatever to the lands in controversy, or any part thereof, 
to the said plaintiff, Kane. 

The discussion in this case has embraced a variety of points, 
but they mainly depend on the following enquiries: Ist, whether 
the clerk had any power to order the publication which he did in 
January, 1864; 2d, whether the failure to designate the newspa- 
per in the order rendered it void; 3d, whether the executions re- 
cited in the deed to Calhoun had expired before the sale, and if 
not, whether Williams, the successor of the sheriff, to whom they 
were directed, had power to make the sale ; 4th, whether the sales 
at the door of the church, where the circuit court was being held 
at the time, were valid; 5th, whether the decree, in the case of 
Kane v. Calhoun, transferred Calhoun’s title to plaintiff. 

There were other points made and discussed, but they are mi- 
nor and subordinate ones. 

It will be seen that the order of publication in this case was 
made in January, 1864, upon a petition and affidavit filed in 1862, 
and it is insisted that under the 23d section of the attachment law 
of 1855, the power of the clerk to make an order in vacation 
ceased at the first session of the court after the issuance of the 
writ. This 23d section provides that if the. plaintiff, or some 
one for him, files with his petition an additional affidavit, stating 
that all or a part of the defendants are non-residents or have 
abandoned, etc., the clerk, in vacation, shall order a publication. 
It further provides that when the defendant is not summoned, and 
the return of the sheriff shows that he cannot be, the court must 
order a publication. This section is very obscure and couched 
in terms scarcely intelligible; but the above is substantially its 
meaning, and it is insisted that after the term of the court which 
succeeds the filing of the petition, the authority of the clerk ceases. 

It might be a question whether it did or not under this 23d sec- 
tion of the act of 1855, but in 1860, the legislature provided as 
follows: ‘If an attachment be obtained on either of the grounds 
specified in the first, third or fourth subdivisions of section 1 of 
the act to provide for suits by attachment, approved December 8, 
1855, or if, after an attachment issued, an additional affidavit be 
filed alleging any fact embraced in these subdivisions, the clerk 
shall order a publication to be made as required in section 23 of 
article 1 of said act, and he may, in like manner, order publica- 
tion, in any case in which, by said section, it is required to be 
ordered by the court.”’ 

Now this provision presents the anomaly of requiring a clerk 
to discharge the duties neglected by the court, and the clerk is to 
determine whether the court ought to have issued an order of pub- 
lication or not. But the legislature clearly invests the clerk with 
the power to make orders of publication in all cases where the 
court should, in term, have made them, and this power is not lim- 
ited to the vacation which precedes the first session after the filing 
of the petition. Whether theclerk, in this case, decided rightly or 
otherwise is of no importance, since he was invested with the 
power to decide, and did issue the order of publication. 

A further objection to this order of publication is that the order 
does not designate the newspaper in which it was to be printed. 
The practice act of 1855 directed (Rev. Code of 1855, p. 1225) 
that ‘‘every order against non-resident, absent or unknown de- 
fendants, shall be published in some newspaper published in this 
state, which the court, judge or clerk, making the order, may de- 
signate as most likely to give notice to the person to be notified.” 

It is very clear that a designation by the court, clerk, or judge 
is required. But it is not clear that the designation must appear 
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in the order of publication. If the court, or judge, or clerk should 
select a newspaper, manifestly designed to avoid giving notice 
to the party interested, or clearly proved to have been made with 
such a design, the order of publication would have no efficacy. 
In this case there was no proof as to the paper selected by the 
clerk, and although the order is objected to as not in itself speci- 
fying the newspaper, it is not attempted to be shown that the news- 
paper actually selected was not published within the state, or that 
it was not likely and most likely to give notice to the parties in- 
terested. In a collateral proceeding to nullify the judgment, and 
execution on it, presumptions are all in favor of the validity of the 
judgments and sales. The omission of the clerk to designate the 
particular newspaper was undoubtedly an error which may or may 
not have been fatal to the case in direct proceedings to review it, 
but cannot destroy the judgment in a collateral proceeding. 

It is contended that the executions under which these sales 
were made had expired before they were executed. All the judg- 
ments were rendered in April, 1864, and the executions on them 
were returnable to the October term, 1864. No October term was 
held, the executions were levied, and as no sales could have been 
made in October, 1864, new executions, or writs venditioni expo- 
nas, were issued in February, 1865, returnable to the April term, 
1865, or the writs were handed over to the sheriff elected and act- 
ing in 1865, to be completed after levy. 

These objections have already been considered and decided in 
the cases of Stewart v. Severance, 43 Mo. 322, and Buchanan v. 
Tracy, 45 Mo. 437. The act of March 23, 1863, is considered as 
authorizing such sales after the return day of the writs. 

The proper construction of the various sections of our execution 
law, which are substantially the same in the revised code of 1855, 
and that of 1865, from section 59 to section 63, is not entirely 
clear; but upon the whole we think the intention of the law was 
to require executions not completely executed to be handed over 
to and completed by the sheriff in office at the time of the sales. 
The 59th section does not prohibit this in the case of levies by a 
previous ‘sheriff, although the 62d section undoubtedly authorizes 
the sheriff who levies the writ to go on and complete the various 
acts required under the original process. He is not required to do 
so, and the practice,has been otherwise. This section is merely de- 
signed to give validity to, or rather to recognize the validity of, a 
title acquired in this way. The power of the officer, who makes 
the levy, to proceed with the advertisement, sale and deed is re- 
cognized. But the 59th section does not say that if the original 
officer who levies the writ hands it over to his successor, who pro- 
ceeds to make advertisement and sale, and deed, ‘such sale and 
deed are void. 

Admitting that this section does not require the sheriff, who 
makes the levy, to hand over the writ to his successor, simply be- 
cause his term of office has expired, and that the words, “ not ex- 
ecuted,”” have no application to a case where there has been a 
levy, still it does not prohibit the officer from so handing over to 
his successor writs which have been only partially executed; and 
in either event the sale is valid and the deed valid. The succes- 
sor may adopt the levy of his predecessor and proceed with the 
advertisement, sale and deed; and so, if the original sheriff, who 
makes the levy, instead of handing over to his successor the writ, 
chooses to proceed under the 62d section, and make advertise- 
ment, sale, and execute a deed, it is also valid. And this seems to 
be the opinion of this court in Duncan v. Matney, 29 Mo. 368, 
and Merchants’ Bank v. Harrison, 39 Mo. 438. 

The clerical error made in the deeds in which the judgment in 
favor of Colburn was recited, as rendered April 21, 1865, was cor- 
rected. It was manifestly a mere clerical error, since the sales 
were made before the date of this recited judgment, and all the 
other judgments were recited as occurring on April 21, 1864. This 
correction was made by allowing the sheriff to amend his return, 
and by then correcting the error in dates in open court. It is in- 
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sisted, however, that the corrected deed was never acknowledged ;. 
but as the correction was made in open court, there would seem 
to be no necessity for a formal acknowledgment of the deed thus 
corrected. It had already been once acknowledged and the rec- 
ord of the acknowledgment made. 

But it is urged that all these sales having been made at the door 
of a church or meeting house, in which the circuit court at the 
time held its sessions, in the town of Warrensburg, were there- 
fore void. The evidence established clearly that the sales were 
at the door of a building not usually used:as a court-house, but 
at the time was so used, because the building regularly appropri- 
ated to these purposes was occupied by troops of soldiers, and 
was otherwise not in a condition to be used as a court-house. It 
is plain that a sale at the door of the deserted court-house, where 
no court was in session, would have been utterly against the spirit 
and meaning of the law. Whether the county court had failed 
to provide a suitable building for holding court, or whether the 
circuit court had selected the building for its sessions, is not mate- 
rial. It could not be maintained that the proceedings of the cir- 
cuit court would be invalid, although its sittings were not ina 
building designated by the county court. 

Both buildings were at the county seat of the county. And 
the obvious meaning of the execution law is to require sales at the 
door of the building occupied and used as a court-house. 

Another objection to the plaintiff's title is that the sheriff's deed 
to Calhoun was not delivered. Calhoun had transferred his rights 
under his purchase to the plaintiff, and in a proceeding on the 
part ofthe plaintiff, against Calhoun, the court had decreed a trans- 
fer of Calhoun’s title to plaintiff. The deed to Calhoun was exe- 
cuted, acknowledged and recorded, and this was equivalent to a 
delivery. 

No formal delivery was necessary, as the law presumes a deliv- 
ery under such circumstances. 

The decree transferred Calhoun’s title to plaintiff. Although the 
decree was rendered between parties other than those in the pres- 
ent suit, and was not, therefore, binding against persons not par- 
ties to it, the decree is simply offered to establish the title of plain- 
tiff to whatever title Calhoun had. It was a fact in his chain of 
title, and it was competent evidence against all the world on this 
point, as much as a deed from Calhoun to the plaintiff would 
have been. 


The decree simply transferred the legal title to the owner of the 
equitable title, and it was only used to show this. 

The point that an order of publication, and publication, were 
essential to the jurisdiction of the court, in attachment cases, has 
been extensively discussed in this case. As the record recites 
that there was an order of publication, and an actual publication, 
according to law, it is obvious that no such question is presented 
by this case. In my opinion, the question is a mere abstraction. 

The question was presented and discussed in the case of Free- 
man v. Thompson, decided July term, 1873, and the opinion of 
the court, or a majority of the court, was expressed on it. The 
question was, in that case, presented by the instructions, and 
though its decision might have been avoided, the opinion was 
not, therefore, an obiter dictum. 

It frequently happens that the decision of a single point in a 
case will determine the affirmance or reversal of the judgment in 
that case, but it does not follow that the court may not proceed to 
examine and decide other points which the record presents; and 
indeed the latter course is most satisfactory to all parties concerned, 


‘and saves the necessity of again resorting to the appellate court. 


That opinion had the unqualified approbation of three of the 
judges, and any view which I might entertain would be superflu- 
ous. Besides, it is difficult to see how this question has any prac- 
tical importance. The statute requires an order of publication, 
and a publication, and prohibits the circuit court from entering a 
judgment until these prerequisites have been performed, It can 
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hardly happen—I doubt if it has ever happened—that the courts 
have ever attempted to enter judgment unless, in their opinion and 
finding, an order of publication had been made, and a publication 
made in pursuance of such order; and further that the order and 
its compliance substantially conformed to the requisites of the 
statute. 

The order of publication may be defective, and the mode of 
the publication made may not conform to the provisions of the 
statute ; but whether the order or the publication is so defective 


that the court should riot proceed to judgment, is a point decided | 


by the court which tries the case, and its decision one way or the 
other is merely a matter for review in a direct proceeding to set 
aside the judgment. 

There can be no doubt that the court has jurisdiction to decide 
such questions, when jurisdiction has already been acquired by 
service of the writ of attachment, which, of course, must be a 
valid writ, conforming essentially and substantially to the require- 
ments of the act, and issued by the clerk in conformity with the 
power vested inhim. There is then a case in Court, and if every 
point arising subsequently is erroneously decided, still the pur- 
chaser, under a judgment, is not affected by such errors. This 
general principle is essential to the security of hundreds of titles, 
and though doubtless in many instances, probably in this, the 
property of the defendant is ruinously sacrificed by the sale under 
the execution, it must also be borne in mind that frequently the 
bona fide purchaser, at a fair price, may equally be subjected to 
the risks of future accessions of value to the property sold, which 
form so common a temptation for heirs to wish to set aside sales, 
years after they are made, upon merely technical grounds. 

It is said, however, that where there is no publication, such 
as is required by law, the court has no jurisdiction over the per- 
sons of the non-resident, and can, therefore, pass no judgment 
on him, even so far as the property attached is concerned. 

The judgment in such cases, it will be observed, can only affect 
the property attached ; and when the record shows a finding of the 
court that there has been a legal order of publication, and a pub- 
lication made in pursuance of such order, it is not apparent how 
this finding or determination of fact can be attacked collaterally 
any more than any other conclusion of the court in the course of 
its proceeding to final judgment. Its opinion on the sufficiency 
of the order of publication may be entirely wrong, reversible on 
review, but the error does not vitiate the title acquired under the 
udgment. In the language of Mr. Justice MILLER, in Cooper v. 
Reynolds (10 Wall. 321), to hold such judgments, sales and deeds 
void ‘‘ would be to overturn the uniform course of decision in this 
court, to unsettle titles to vast amounts of property long held in 
reliance on those decisions, and to sacrifice sound principles to 
barren technicalities.” 

This judgment must be reversed, since it is conceded that Mrs. 
McCown was entitled to dower in the land, and there was no 
right of immediate possession ; and it is therefore reversed, with 
instructions to enter the judgment with a stay of execution until 
the widow's dower is assigned. 

The other judges concur. 

JUDGMENT REVERSED. 





Liability of Master for Injuries Inflicted upon One 
Servant through the Negligence of Another Ser- 
vant. 


UNION PACIFIC RAILROAD COMPANY v. JESSE L. FORT. 


Supreme Court of the United States, No. 99; October Term, 
1873. 


Negligence—Servants in Common Employment.—A railroad company is liable 
for the negligent act of a foreman having charge of dangerous machinery, who, in’the 
course and within the scope of his duties, orders an infant employee under him, upon a 
service hazardous to life or limb, and which was not within the scope of the ordinary or 
proper duties of the servant thu; commanded to perform it, In such a case, the rule 





which exempts the emp oyee from lability to one servant for the negligence of a fel- 
low-servant in the same common service, has no application. 

Error to the circuit court of the United States for the district of 
Minnesota. The facts of the case and the special verdict will be 
found in 2 Dillon, C. C. R. 259. 

Redick & Briggs, for the plaintiff (Fort); Poppleton & Wakely, 
for the railroad company. 

Mr. Justice Davis delivered the opinion of the court. 

It was assumed on behalf of the plaintiff in error, on the argu- 
ment of this cause, that the master is not liable to one of his ser- 
vants for injuries resulting from the carelessness of another, when 
both are engaged in a common service, although the injured per- 
son was under the control and direction of the servant who caused 
the injury. Whether this proposition as stated _be true or not, we 
do not propose to consider, because, if true, it has no application 
to this case. 


The action was brought by the defendant in error to recover | 


damages for an injury to his minor son, resulting in the loss of an 
arm, while in the employment of the railroad company. The boy 
was employed in the machine shop of the company as a workman 
or helper, under the superintendence and control of one Collett, 
and had been chiefly engaged in receiving and putting away 
mouldings as they came from a moulding machine. After the ser- 
vice had been continued for a few months, the boy, by the order 
ot Collett, ascended a ladder to a great height from the floor, 
among rapidly revolving and dangerous machinery, for the pur- 
pose of adjusting a belt by which a portion of the machinery was 
moved, and while engaged in the endeavor to execute the order 
the accident happened. The jury, by a special verdict, find that 
the boy was engaged to serve under Collett as a {workman or 
helper, and was required to obey his orders; that the order by 
Collett to the boy (in carrying out which he lost his arm) was not 
within the scope of his duty and employment, but was within that 
of Collett’s; that the order was not a reasonable one; that its ex- 
ecution was attended with hazard to life or limb, and that a pru- 
dent man would not have ordered the boy to execute it. 

It is apparent, from these findings, if the rule of the master’s ex- 
emption from liability for the negligent conduct of a co-employee 
in the same service be as broad as is contended for by the plain- 
tiff in error, that it does not apply to such a case asthis. This rule 
proceeds on the theory that the employee, in entering the service 
of the principal, is presumed to’take upon himself the risks inci- 
dent to the undertaking, among which are to be counted the neg- 
ligence of fellow-servants in the same employment, and that con- 
siderations of public policy require the enforcement of the rule, ° 
But this presumption can not arise where the risk is not within the 
contract of service, and the servant had no reason to believe he 
would have to encounter it. If it were otherwise, principals would 
be released from all obligations to make reparation to an employee 
in a subordinate position for any injury caused by the wrongful 
conduct of the person placed over him, whether they were fellow- 
servants in the same common service or not. Such a doctrine 
would be subversive of all just ideas of the obligations aris- 
ing out of the contract of service, and withdraw all protection 
from the subordinate employees of railroad corporations. These 
corporations, instead of being required to conduct their business 
so as not to endanger life, would, so far as this class of persons 
were concerned, be relieved of all.pecuniary responsibility in case 
they failed to do it. A doctrine that leads to such results is un- 
supported by reason and can not receive our sanction. 

The injury in this case did not occur while the boy was doing 
what his father engaged he should do. On the contrary, he was 
at the time employed in a service outside the contract and wholly 
disconnected with it. To work as a helper at a moulding machine, 
or a common work-hand on the floor of the shop, is a very different 
thing from ascending a ladder resting on a shaft, to adjust dis- 
placed machinery, when the shaft was revolving at the rate of 175 
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to 200 revolutions per minute. 
sume, when he made the contract of service, that the company 
would not expose his son to such a peril. 


the father had supposed that his son would have been ordered to | 


do so hazardous a thing. If the order had been given to a person 
of mature years, who had not engaged to do such work, although 
enjoined to obey the directions of his superior, it might with some 
plausibility be argued that he should have disobeyed it, as he must 
have known that its execution was attended with danger; or, at 
any rate, if he chose to obey, that he took upon himself the risks 
incident to the service But this boy occupied a very different po- 
sition. How could he be expected to know the peril of the under- 
taking? He was a mere youth, without experience, and not fam- 
iliar with machinery. 


order a boy, of his age and inexperience, to do a thing which in 
its very nature was perilous, and which any man of ordinary sa- 
gacity would know to be so. Indeed, it is very difficult to recon- 


cile the conduct of Collett with that of a prudent man, having pro- | 
per regard to the responsibilities of his own position and the rights | 
It is charitable to suppose that he did not appreciate | 


of others. 
the danger, and acted without due deliberation and caution. For 
the consequences of this hasty action the company are liable, 
either upon the maxim of resfondeat superior, or upon the obli- 
gations arising out of the contract of service. The order of Col- 
lett was their order. They can not escape responsibility on the 
plea that he should not have given it. Having entrusted to him 
the care and management of the machinery, and in so doing made 
it his rightful duty to adjust it when displaced, and having placed 
the boy under him with directions to obey him, they must pay the 
penalty foi the tortious act he committed in the course of the em- 
ployment. 


harm, when it is neither reasonable nor necessary-todo so. The 
very able judge who tried the case, instructed the jury on the 
point at issue in conformity with these views, and we sce no error 
inthe record. (2 Dillon, C. C. R. 259.) 

The judgment is affirmed. 

Mr. Justice BRADLEY dissented. 


NoTE.—Practically viewed, the foregoing case is one of unusual interest, 
and elsewhere in this number we make some observations respecting it, and 
upon the general subject of the Liability of Masters to Servants. 


The Supreme Court recently decided another case upon the same generay | 


subject, which we print herewith in the form of a note. We refer to the case 


of the N. W. Union Packet Co., plaintiff in error, v. Mary McCue, Adm'x of | 


Patrick McCue, deceased—from the eastern district of Wisconsin. The fol- 
jowing is the opinion of Mr. Justice DAVIs: 

“This suit was brought by Mary McCue, 
Patrick McCue, deceased, to recover damages for injuries sustained by him 
on the 11th of July, 1868, through the negligence of the servants of the 
plaintiff in error, and which resulted in his death afew days thereafter. 
can be no doubt from the evidence that McCue was without fault, and that 
the injuries which caused his death were owing to the improper conduct and 
reckless carelessness of the employees of the packet company; and the only 


question for determinati»n is, whether the company is, under the circum- | 


stances of the case, responsible for the acts of its servants. 


“The case is substantially this: Patrick McCue was a common laboring | 


man, living in Prairie du Chien, Wisconsin, and employed in the railroad 
warehouse in that place. On the evening of the 11th of July, 1868, the 
steamer War Eagle, owned by the plaintiff in error, arrived at the landing in 
Prairie du Chien for the purpose of taking freight from the warehouse. Being 
short of hands, the officers of the boat employed McCue and four or five 
other persons to assist in carrying freight from the warehouse and putting it 
on board the boat. This employment continued about two hours and a half, 
at the end of which time McCue and the rest were requested to go to the 


CENTRAL LAW JOURNAL. 


Indeed, it is not possi- | 
ble to conceive that the contract would have been made at all if | 


Not being able to judge for himself, he had | 
a right torely on the judgment of Collett, and doubtless entered | 
upon the execution of the order without apprehension of danger. 
Be this as it may, it was a wrongful act on the part of Collett to | 


If they are not insurers of the lives and limbs of their | 
employees, they do impliedly engage that they will not expose | 
them to the hazard of losing their lives, or suffering great bodily | 


administratrix of her husband, | 


There | 
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| . : 

| Office of the boat and receive their pay. 
were paid, and then started to go ashore. 
in the gang-plank while McCue was on it, who was thus thrown down and 


They proceeded there accordingly, 
The men on board the boat pulled 


injured, from which injury he died. 
| “It is insisted on the part of the plaintiff in error that a master is not re- 
| sponsible to a servant for injuries caused by the negligence or misconduct of 
a fellow-servant engaged in the same general business. Whether this general 
| proposition be true or not, it is not necessary to determine in the state of this 
record, It is conceded if the employment of McCue by the company ter- 
| minated before the injury complained of was suffered, that the company is 
| liable, and this the jury have found to be the fact. But it is said it was the 
| province of the court, and not the jury, to determine the point of time 
| at which the service was ended; that as the facts were undisputed, it was a 
| question of law, and the court should have told the jury the relation of master 
We do not think so. 


One of the theories on which the suit was prosecuted was that McCue’s 


| and servant subsisted when the accident happened. 

special employment had ceased when he was injured. This theory was re- 
sisted by the defense, and the court, not taking upon itself to determine as an 
absolute proposition when the employment terminated, left it to the jury to 
find how the fact was. This ruling, in our opinion, was correct. It was for 
| the jury to say, from the nature of the employment, the manner of engaging 
| the hands, the usual mode of ‘transacting such a busine-s, and the other cir- 
| cumstances of the case, whether the service had or had not ceased at the time 
| ofthe accident. The point was submitted fairly to the jury, with no more com- 
ments than the evidence justitied. It was argued by the plaintiff in error that 
the employment of necessity terminated on the land, because it was there 
McCue was engaged to do the work, and he had the right to be provided with 
On the contrary, the defen- 
dant in error contended the special service ceased when McCue had finished 


the proper means of reaching it from the boat. 


his work and was paid off; that after. this he was not subject to the control 
or direction of the officers of the boat but at liberty to stay on the boat or 
go off as he pleased, The jury took this latter view of the relation of the par- 
ties, and we cannot say that they did not decide correctly. At any rate, their 
The de- 


; fense, at the best, was a narrow one, and, in our opinion, more technical than 





decision on a question of fact is not subject to review in this court. 


| just. 

“ The judgment is affirmed."’ 

We take pleasure in referring the reader to a very carefully prepared and 
valuable editorial article upon the “ Liability of Master to Servant, for injuries 
sustained in the course of the employment,” in g Albany Law Journal, 69, 
(January 31, 1874,) where the American exceptions to the general rule are 
clearly stated. 
| Taxation by Municipal Corporation — Vehicles— 

Drays. 


CITY OF MEMPHIS v. BATTAILE & CO. 


Supreme Court of Tennessee, Fackson, Special November Term, 
1873. 


Hon. A. O. P. NicHotson, Chief Justice. 
“  P. TuRNEy, ) 

ROBERT MCFARLAND, 

. AMES W. DEADERICK, | 

" oon L. T. SNEED, | 

‘‘- ‘THOMAS J. FREEMAN, } 


> Judges. 


1. Municipal Corporation—Subjects of Taxation.—It is competent for the 
legislature to authorize a municipal corporation to impose a tax upon occupations and 
privileges not taxed by the general law. 
2. Municipal Tax—Dray—Vehicle.—A city ordinance imposing a tax upon 
| “every owner of a wagon or other vehicle, kept or used for free delivery of goods to 


customers or others in the city,” authorizes the imposing of tax on the privilege of 


| using a dray within the city, 
The fact that the dray is employed in doing the work of a roll- 
| ing mill, which is situated outside the corporate limits, and the further fact that the 
| Owners reside outside the corporate limits, and that the drays and the animals which 
draw them are kept outside of the city, except when plying their avocation within it, 
do not make them any the less subject to such tax, 
Opinion by SNEED, J.—The defendants were operating a “‘roll- 
| ing mill"’ for the manufacture of bar iron, near Memphis, but out- 
side the corporate limits of the city. They owned some drays, 
which were kept at the mill, but which were used in the free de- 
livery of iron manufactured at the mill, to their customers and 
merchants within the corporate limits. The defendants themselves 
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lived at or near the mill and without the corporaté limits. They 
used their drays also in gathering up ard transporting to the mill 
such scrap iron as they could from time to time obtain in different 
parts of the city. A license tax upon the privilege of thus using 
the drays was demanded of them by the city, which they finally 
paid under protest, and under an agreement that the question of 
their liability should be determined by the courts, and if deter- 
mined in their favor, the amount should be refunded to them. 


An agreed case was thereupon submitted to the judge of the 2d | 
circuit court at Memphis, and judgment rendered in favor of de- | 


fendants. Thecity appealed. The city claims the right to de- 
mand the license tax in question, under an ordinance in the words 
following: ‘‘ Every owner of a wagon or other vehicle kept or used 


for free delivery of goods to customers or others in the city—for | 


each vehicle per annum $10 oo.” The ordinance was adopted by 
the city council under the authority of the amended charter of the 
city, passed on the first of December, 1869, which gives the city 
the power to license and regulate drays, carts, hackney coaches 
and other vehicles used in the city.”’ Itis insisted that the words 


“‘ other vehicles”’ used in the ordinance do not embrace drays; | 


and in support of this view an argument is presented based upon 
the peculiar phraseology of certain preceding sections of the same 
ordinance upon the same subject. Thus, it is provided in one sec- 
tion that every owner of a cart, wagon or dray drawn by one 
horse, and not including carriers of passengers or baggage, run- 
ning for hire, is required to pay a license tax of ten dollars a year. 
Another, and the section next following the above, imposes upon 
a two-horse vehicle, as mentioned in the last section, a license tax 
of twenty dollars Jer annum; the next, a license tax of thirty dol- 
lars a year upon a three-horse vehicle. The next provides that ev- 
ery owner of an omnibus, hack, carriage or other vehicle seeking 
custom upon the streets, or visiting the railroad depots or steam- 


boat landing or other public places for the purpose of procuring | 


custom, shall pay a license tax of twenty dollars for each vehicle; 
and the next, that every carriage or other vehicle kept exclusively 
for use at funerals, for hire, shall pay a license tax of ten dollarsa 
year for each vehicle. Then comes the 25th section, now in judg- 
ment, providing that every owner of a wagon or other vehicle kept 
or used for free delivery of goods to custom:2rs or others in the city 
—for each vehicle ten dollars perannum. It is urged that the pe- 
culiar phraseology of these preceding sections show, by fair con- 


struction, that it was not the purpose of the council in adopting | 
this ordinance to include drays in the words “ other vehicles,” and | 
in support of this view the case of McGrath v. Logue, 6 Cold. 340, | 


is cited. But that case, in our judgment, may be distinguished 
from this. It involved the construction of the revenue act of 
1867-8, which imposed a privilege tax upon all hacks, carria -*s 


or vehicles running for hire ; and it was held that the words in that | 


section ‘‘or vehicles running for hire," did not include drays. 


But the decision in that case is rested expressly upon the ground | 
that the statute undertakes in a subsequent clause to classify the | 


particular vehicles intended to be taxed, and fixes the specific tax 
upon each by name, including drays. We think the case in judgment 


may be rested on other grounds without positive conflict with that | 


case. When that case was determined, there was no law expressly 
authorizing the imposition of a privilege tax upon drays, and ina 


matter of state and county taxation ii was held that in the absence | 
of any positive statute, no such tax could be imposed. In the case | 


before us, the amended charter authorizes the city to impose a priv- 
ilege tax upon drays, and under this authority the tax in question 
was imposed. 


It must first be considered, then, whether it be compeétent for the | 


legislature to authorize a municipal corporatica to i::pose a privi- 
lege tax upon any occupation or privilege not taxed by the general 
law. It was held in the case of Nashville v. Thomas, 5 Cold. 600, 
in regard to the taxation of bank stocks, that a municipal corpo- 
ration could not levy taxation upon properties or privileges other 
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| 
| than such as are taxable under the statutory law of the Sate. In 
that case the city of Nashville had adopted an ordinance taxing 
the stock in national banks, and this ordinance was adopted un. 
der the general taxing power of the municipal government, and 
not under any special charter privilege to tax that pirticular char- 
acter of stock. In the case before us, the special power to tax 
drays used in the city is conferred by the amended charter; and 
we think the legislature, in the absence of any constitutional in- 
hibition, clearly had the right to delegate this power to the city 
government. A city government is a peculiar polity. It isan zm- 
| perium in imperio. Its necessities and its wants are distinguisha- 
ble from those of the general public, and it has its sources of reve- 
nue, which, in the nature of things, do not belong to all the state 
alike. Its burthens also are different from those which rest upcn 
the general public, and these burthens create the absolute neces- 
sity for the peculiar prerogatives which have always attached to 
municipal governments. It has never been questioned, therefore, 
that the chartered privileges of a city corporation, which dis- 
tinguish it from the general law, are valid and constitutional, 
where they merely recognize or make effectual the police powers 
essential to maintain itself within itself. And among its first du- 
ties and burthens is to establish and maintain safe and agreeable 
streets and highways for the public, and they are answerable to 
| the general law if they do not. It would seem, therefore, that the 
| use by the owners of vehicles of the streets and highways thus es- 
tablished, would be a privilege upon which a tax might be most 
properly imposed ; and especially that the employment as an oc- 
cupation of any vehicle upon the streets, calculated to injure and 
wear them away, would be a legitimate subject of privilege tax:- 
tion ; and conceding that such taxation is not authorized by the 
general law as applicable to the whole state alike, yet if it be not 
forbidden, we can see no valid objection to the exercise of the 
p wer in a city government, Thus it has been said by this court 
that ‘‘the ordinances and modes of administration of municipal 
corporations are not invalid as partial laws, for the reason that 
| they are applicable only to persons residing or being within the 
limits of the municipality.’’ 6 Cold. 390. The constitution author- 
izes the legislature to create municip1l corporations, and to confer 
upon them such‘ powers as are appropriate to them. We hold 
| there is nothing in the amended charter authorizing this tax which 
is objectionable. 

We are next to consider whether the words “ other vehicles’ 
used in the ordinance include the vehicle commonly called a 
dray. It seems to us that the common sense of the proposition 
must be the law of it ; and without further discussion, we hold that 
a dray being 2 vehicle other than the vehicle named in the ordi- 
nance, is necessarily embraced within its provisions and meaning, 
and that there is nothing in the section in question, or in the 
phraseology of the other sections referred to, which forbids this 
reasonable and natural construction of unambiguous words. 

But the defendants insist that they are not living within the cor- 
porate limits, and that their drays and the animals that draw 
| them are kept outside of the city, except when plying their avo- 
cation within it, and therefore they are not liable. We can not 
| yield to this argument. The privilege is exercised within the city 
| and alony its streets, and this is the daily business of the dray- 
men and their drays. The privilege tax is the use of the drays in 
the city, and it can certainly make no difference where the bene- 
| ficiary of the privilege resides 
Reverse the judgment. 





REVERSED. 





—A BILL has passed the house of representatives providing that no per- 

| son shall be prosecuted, tried or punished in any United States court for 

any offence not capital, or for any fine or forfeiture under a penal statute, 

| unless indicted, or information shall be found or instituted within five years 

| from the date of the crime or act, except in the case of persons fleeing from 
justice, 

i 
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| 
A Bankrupt Cannot be Examined after he has 
Obtained his Discharge. 

Judge WooprurF, of the United States circuit court for the southern 
district «f New York, has decided an important point of practice, or rather 
of jurisdiction, in the case of Nathaniel Dole, recently adjudged a bank- 
rupt. The New York Heérald states the decision as follows : 

“On the 25th of June, 1867, Dole filed a voluntary petition in bank- 
ruptcy, and on the 27th of the same month was adjudicated a bankrupt. 
Isaac M. Andruss was elected assignee on the 12th of October, 1867, and 





thereupon an assignment of the bankrupt’s estate was made to him. Dole 
obtained his discharge, which was filed on the gth of January, 1868. On 


the 27th of November, 1872, on the petition of the assignee and the af- 
fidavits of G. W. Lockwood, the district court made an order requiring 
Dole to appear before John Fitch, register in bankruptcy, on the gth of 
December, 1872, for the purpose of submitting, under section 26 of the | 
act, to an examination in regard to the bankruptcy proceedings had against 
him. Dole put in specific objections to the proposed examination, and on 
a certificate having been made to the court, Judge BLATCHFORD overruled 
most of the objections, and the proceedings were continued before the reg- 
ister. An appeal having been taken to the circuit court, Judge WOODRUFF 
considered the matter, and yesterday filed a long and elaborate written 
opinion. The substance of the opinion is this:—He says it seems extra- 
ordinary if congress intended that a debtor should continue subject to the 
power of the court after his discharge was granted and his liability for his 





debts had ceased. ‘The latitude said to be given to the power of summary | 
examination would tend to great abuse, against which it would be difficult, | 
if not impossible, for the court sufficiently to guard, and the abuse of the 
proceeding, to great personal inconvenience, oppression, and even to ex- 
tortion. This would be a very greatevil. The judge comes to the conclu- 
sion that the order for the examination of Dole was improvidently made 


and w s without jurisdiction, and that the proceedings must be dismissed.” 


Photographs of Papers in Existence not Admissi- 
ble in Evidence. 


In the case of the United States v. Louis Messman, formerly first lieu- 


a 


tenant of a New York volunteer regiment, which has been on trial before 
Judge BLarcurorp in the district court of the United S:ates at New York 
city, an interesting point of evidence was decided. According to the | 
Herald’s report of the case, the action was brought to recover $253.79 on 
the following charge :—Mr. Messman, on the 2oth of July, 1864, presented | 
his pay-rolls for the months of January and February, 1864, and upon the | 
presentation of that paper received $253.79. 
ment that on March 18, 1864, he had received his pay for those months, 


It is charged by the govern- 


. 
and the inference raised by the government was that he had obtained double 
Messrs. Yard and Furlong, counsel for the defence, set up that one 
of the pay-rolls was a forgery. 


pay. 
The government had sent on photographic 
copies of those pay-rolls purporting to have been signed by Mr. Messman. 


Mr. Simons, United States assistant district attorney, offered to put those 


photographic copies in evidence, but Judge BLATcH¥oRD declined to ac- 


cede to the offer, saying that as the defence was that one of these pay-rolls 
Mr. 


Simons replied that the court of common pleas, in a case of this kind, had 


was a forgery, counsel for the government must put in the originals. 


decided that where it was set up that a paper was forgery, a photographic 
Judge BLATCHFORD—I am not 


copy of it could be received in evidence. 
bound by the decision of the court of common pleas, and I shall not con- 
cur in its decision. To admit in evidence a photographic copy of a pay- 
roll would be acting contrary to well established rules of evidence—in fact, 
it would be monstrous. Upon the application of Mr. Simons, the trial was 
postponed until he could procure the original pay-rolls from Washington. 


REPORTS OF CASES ARISING UNDER LETTERS PATENT FOR INVENTIONS, 
DETERMINED IN THE COURTS OF THE UNITED STATES. By SAMUEL 
S. Fisuer, Counsellor at Law. Vol. 5. Cincinnati; Robert Clarke & 
Co., 1874. 

To that part of the profession which gives attention to patent cases Mr. 

Fisher’s series of Reports are simply indispensable. It is useless to offer 

any remarks touching their well known general merits in this special de- 





| has hitherte appeared. 


| THE New YorK SuPREME Court 


partment of the law. We scarcely know which most to admire, the su- 
perior paper and typographical excellence of the volumes, or the conspic- 
uous skill and care with which the Reporter does his work. In the Life of 
TANEY by Mr. Tyler, the chief justice is stated to have made the obser- 
vation that none but a good lawyer can make a good Reporter. It is true. 
The profession are, therefore, to be congratulated that one of the very fore- 
most patent lawyers in the country feels sufficient interest in the studies 
and work, to which he gives his busy life, to furnish them with the excellent 
series of Reports known as “ Fisher’s Patent Cases.” The present vol- 
ume is perhaps superior to any of the preceding and is, as it should be, 
freely illustrated by engravings and diagrams. This feature of the work 
is expensive, and we cannot too highly commend the Reporter or Pub 
lishers (whichever may be entitled to the credit) for the enterprise and 
liberality to which it owes its origin. 





A TREATISE ON THE LAW OF JUDICIAL AND EXECUTION SALES. By 
Davip Rorer, of the Iowa Bar. Chicago: Callaghan & Co., 1873. 
Of the importance of the subject treated by Judge Rorer there can be no 

question. In this country, where so greata proportion of titles depend upon 

judicial sales, it seems to be remarkable that no work upon this subject 

It has long been known to his friends th-t the 

present author was collecting data for a work of this character, and they 

are glad to welcome its appearance. The author is an able and experienced 
member of the Burlington bar, and he presents the profession with the re- 


| sult of his labors in a compact volume of 412 pages, which is printed with 


clear type, on excellent paper. We can well credit the author’s statement 
that it has required additional labor to condense his materials so as to pre 
sent the topics treated in the smallest practicable space. “This is a merit 
well deserving praise. The work is not an exhaustive one in the sense 
of collecting @// the cases upon the subjects considered, but the selection 
from the cases is judiciously made, and the work will tend to bring the 


subjects treated of into more harmony, by directing attention to existing 


differences of judicial views, and will be of great aid to the professional 


enquirer in lessening his labors and in guiding his investigations. We are 
glad to know that it has met with a warm reception; and we can safely 
recommend it as a useful volume. 

It is dedicated to the author’s friend—Mr. Justice MILLER—“ as an ex- 
pression of that respect and regard which are so eminently due to his great 


” 


personal worth and legal learning. 








Reports. Cases determinéd in the 
Supreme Court of New York, from June to November, 1873. Edited 
by Isaac GRANT THOMPSON and Rosey D. Cook. Albany: John D. 
Parsons, Jr., 1874. Price $5. 

We have already had occasion to notice (anée, p. 49) the coming of this 
new series of reports. 
discontinuatiun of the series of Barbour, nor of that of Lansing, which 


The profession will not, we presume, regret the 
this series supplants. What was bad in Barbour was made worse by the 
advent of Lansing as the offcia/ reporter of the same court; after which 
time we had the spectacle of one court—or one series of courts—with two 
reporters, the one a private, and the other the official reporter. According 
toa report of a committee of the New-York Bar Association, appointed 
to investigate the abuses of law reporting in that state, it appeared that 
some of the judges were in the habit of giving their opinions to Mr. Bar- 
bour, while others gave theirs to Mr. Lansing. The result was that the 
opinions of different judges in the same case were sometimes, distributed 
between the two reporters, and each reporter published the share which 
fell to him as the full report of the case. 


this cause, that dissenting opinions were published as the opinion of the 


It sometimes happened from 


court. 

This state of things is remedied by the new series. It purports to give 
all the decisions of the supreme court of that state in its various depart- 
ments sitting in general term. Concerning the plan of reporting all the 
decisions, the professional judgment will differ. Inside the state of New 
York the verdict will be in its favor, while outside of that state the reverse 
will probably be true. The evil of this plan is, however, in a great de- 
gree obviated by the method of giving only an abstract of the unimportant 
cases in an addenda. 

At the same time there are those who believe, and never tire of asserting, 
that the decisions of a court not of last resort ought not to be reported at all. 
Whatever force this consideration may have with the bench and bar of the 
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state of New York when applied to this series of reports, it is thought that 
it will not weigh much with the profession at large. Outside of that state, 
the opinions of its courts, whether highest or lowest, unless interpreting lo- 
cal laws, have only persuasive force; and every decision must stand or 
fall according to the strength of its reasoning and the apparent soundness of 
its conclusions. 

We have examined this volume with considerable care; and whethcr we 
consider the work of the editors or of the publisher, we have found in it 
nothing that does not deserve commendation. We shall notice some of the 
decisions next week. 





Notes and Queries. 
SAVANNAH, GA., February 19, 1874. 
Epirors CENTRAL. LAw JOURNAL:—A few days since I saw one of 
your papers, No. 4, and on page 48, under the head of “ Notes and Que- 
’ read a question from J. M. M., which you, being unable to answer 
from any decision at hand, requested any of your readers todo so. In 
our Georgia supreme court, held in September last, a question quite simi- 
lar to J. M. M.’s came up for decision, and I have enclosed the brief of 
the report to you, which you may use, possibly, for the benefit of your 
querist. I think the position of the county court in the case I send you is 
exactly the same as that of the one in the question before referred to. 
Very respectfully, j. G. R: 
The following is the decision referred to, and for which we thank our 
correspondent : 


ries,’ 


CoLqusTT AND Baacs, ef a/., v. P. H. OLIver. 


Motion to distribute money, from Sumter, 

Warner, C. J.—On the 2oth of July, 1868, a verdict was rendered in 
the county court of Sumter in favor of Oliver against Adams. On the 24th 
of July, 1868, an appeal was taken by Adams, who executed his appeal 
bond before the county judge, with Foster as his security, which was en- 
tered on the record book of said court, and the case wa: transmitted to the 
superior court, in which a trial was had, and a verdict was rendered against 
Adams on the appeal trial, upon which judgment was entered against Ad- 
ams and Foster as his security on the appeal. The property of Foster 
having been sold by the sheriff, and the money arising from the sale thereof 
being-in the sheriff’s hands, and on a motion to distribute the same, Col- 
quitt and Baggs and others, being junior judgment creditors of Foster to 
Oliver’s judgment, moved the court to set aside Oliver’s judgment against 
Foster as security on the appeal for Adams, on the ground that the judgment 
was void to them inasmuch as the appeal from the verdict in the county 
court was taken and the appeal bond executed before the county judge 
after the county court was abolished by the adoption of the constitution of 
1868, on the 21st day of July of that year. The court refused the mo- 
tion, and ordered the money in the hands of the sheriff to be paid to Oli- 
ver’s execution, which was the oldest. Whereupon the other judgment 
creditors of Foster excepted. ‘The verdict against Adams was rendered 
before the county court was abolished by the constitution of 1868, and he 
then had the legal right to appeal therefrom within four days, by paying 
costs and giving security, which was done, and the case transmitted to the 
superior court, as provided by law. The taking the bond and security by 
the county judge on the records of that court was a mere ministerial, and 
not a judicial act—it was nothing more than a transmission of the unfin- 
ished business of the county court to the superior court, and in our judg- 
ment the appeal was not void, nor was the judgment rendered thereon in 
the superior court against the security on the appeal void, under the pro- 
visions of the constitution of 1868. 

Let the judgment of the court below be affirmed. 

W. B. Guerry, Hawkins, Guerry & Hollis, for plaintifis in error; G. 
T. Goode and N. A. Smith, for defendant, 








—A BILL to authorize the husband, wife or next of kin of a deceased 
person to draw from a savings bank any sum not exceeding $500, has 
passed the legislature of California. 


—THE attorney general has decided that ale forfeited to a state, and 
taken before the United States tax is paid, from the manufacturer by the 
process of a state court seeking to. enforce the forfeiture, cannot be seized 





by the United States officers for the non-payment of said tax while it re- 
mains in the custody of the state officers. 


—HE has also decided that the phrase “state banking association’ in 
section 6 of the act of March 3, 1865, providing for a tax of ten per cent. 
upon state circulation, includes all associations for banking by private 
agreement of parties as well as an association organized by a special act of 
the state legislature. ; 


—HE has also decided that the secretary of the treasury may withhold 
from a railroad company compensation for transportation services when 
such company has received from the United States, to aid in the construc- 
tion of its roads, bonds upon which it has not paid the interest, though the 
services were rendered upon another of its roads to which no government 
aid had been given. 


Mr. Frye, of Maine, from the house judiciary committee, has re- 
ported a bill providing that any person who shall be convicted of the crime 
of manslaughter in any United States court in any state or territory, or in 
the District of Columbia, shall be imprisoned for a term not exceeding 
twenty years and fined in a sum not exceeding $1,000. After an amend- 
ment providing that the bill shall not aff ct any case now pending in any 


court, the bill was passed. 


—THE telegraph -tates that W. Page McCarty, recently convicted of in- 
voluntary manslaughter for killing his antagonist in a duel, who has been 
in jail under sentence of six months’ imprisonment, imposed by the court, 
in addition to the fine of $500, has been pardoned by Governor Kemper. 
The pardon set forth that the sole ground upon which executive clemency 
is extended is that his physicians certify that further confinement would be 
fatal to McCarty, he having been very ill since his incarceration. 


—THE house judiciary committee has reported a bill giving defendants 
in all criminal cases in the United States courts and before courts martial 
The bill 


It is supposed that its object is to give General Howard 


and courts of enquiry, the right to testify in their own behalf. 
passed the house. 
the benefit of its provisions when his case comes before the court of en 
quiry ; but whether this be so or not, it is a measure of common justice 
which has been too long delayed. 


—THE Supreme Court of the United States met on Monday, the 2d in- 
stant, after its recent vacation. All the day was consumed with the deliv- 
ery of opinions, and it was thought that Tuesday and Wednesday would be, 
as there were thirty-five toread. Chief Justice WAITE will not take his seat 
until they are all read. The opinions read on Monday were not gencrally 
of public interest. 
Philadelphia, Wilmington and Baltimore Railroad case, affirming the con 
stitutionality of the tax imposed by the state of Delaware. Mr. Justice 
STRONG delivered an opinion in the case of the Dollar Savings Bank of the 
United States, in which the court held that all savings banks were obliged 


Mr. Justice FieLD delivered an opinion in the Minot, 


to pay internal revenue tax on their contingent fund, and that an action of 
debt would lie for the recovery of the%tax, although the tax has never been 


assessed. Mr. Justice BRADLEY dissented. 


—We take pleasure in publishing the following correction in the column 
where the mistake occurred : 

“ATLANTA, GA., February 23, 1874. 

“ To the Editcrs of the CENTRAL LAW JoURNAL—GENTLEMEN: In the 
JouRNAL of the Igth inst., you give a list of cases disposed of in the 
United States circuit and district courts for Georgia, at the last autumn 
terms of these courts. The list was first published in a Savannah news- 
paper, and is, I think correct. 
of cases disposed of by the Hon. JoHN ErsKINE.’ This is correct as to the 
cases in the district courts and at chambers; but as to those determined in 
the circuit courts, it is due to the circuit judge—the Hon. W. B. Woops— 
to state (and I know you will take pleasure in doing so) that he presided in 
the circuit courts during the greater portion of the Fall terms, and, with 
but few exceptions, prepared and delivered the decisions of the court. 

“ With sincere respect, I remain your obedient servant, 

** JOHN ERSKINE.” 


In your notice you remark that it is a ‘ list 


We have been favored by Judge ERsKINE with several important opin- 
ions delivered by him, one of which we shall endeavor to lay before our 
readers next week, 








